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I, Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any co mtry.or territory outside
India of on excisable material used in the manufacture of the gooﬂgﬁ?ﬁ%ﬁe\? ported to any
country or territory outside India. /q[.’@ 53@ s,
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified uncer

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the orcer
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should te
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the =Ty be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.L.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-! item of
the court fee Act, 1975 as amended. ‘
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable t0 Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D,
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply fo the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)() In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, whee
penalty alone is in dispute.”

Il. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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F.No.V2/GNR/179, 180, 181/18-19

ORDER-IN-APPEAL

A

_ Three appeals have been filed by M/s Gujarat Industrial Development
Corporation, H/3, GIDC Estate, B/H FCI Godown, Modhera Road, Mehsana (Fujarat)
[for short-appellant] against Orders-in-Original [hereinafter referred to as
‘impugned order’] passed by the Assistant Commissioner of CGST, Mehsana
Division, Gandhinagar Commissionerate [hereinafter referred to as ‘adjudicating

authority’]. The details of impugned order are as under:

S No | Impugned order No. & Date Period involved Amount involved
1 01/AC/ST/Meh/18-19 dated | Oct-2011 to March | Rs.10,13,376/- S.Tax
26.12.2018 2016 Rs.10,13,376/- P

Rs.10,000/- P
2 02/AC/ST/Meh/18-19 dated | Oct-2011 to March | Rs.33,86,843/- S.Tax

27.12.2018 2016 Rs.33,85,843/- P
Rs.10,000/- P
3 03/AC/ST/Meh/18-19 dated | Oct-2011 to March | Rs.44,35,409/- S.Tax
28.12.2018 2014 Rs.44,35,409/- P

Rs.10,000/- P

2. During the course of audit and verification of records, it was observed that
the appellant have [i] carried out “infrastructural and support services” required for
‘water charges’ and not paid service tax of Rs.10,13,376/- on the amount so
collected; [ii] collected various charges/fees/ amount as “Miscellaneous income”
and not paid service tax of Rs.33,86,843/- on such income received; and [iii]
provided service of ‘Renting of Immovable Property’ i.e provided Industrial land to
Industries and collected rent on it which includes ‘Infrastructure Upgradation Fund
(IUF)" and not paid service tax on full amount collected, which resulted short
payment of Rs.44,35,409/-. Accordingly, show cause notices were issued to period
involved for recovery of service tax short paid with interest and imposition of
penalty under Section 78 and 77 of the Finance Act, 1994 (FA). Vide impugned
order mentioned above, the adjudicating authority has confirmed the demand with

interest and imposed penalties.

3. Being aggrieved, the appellant has filed the instant appeals on the grounds

that:

e They develops the infrastructure like roads, drainage, water supply etc within
industrial area and also carries out maintenance/upgradation of existing
infrastructure as per GID Act; that 50% of the contribution is done by the
State Government and remaining contribution is done in the ratio of 60:40
by them and Industrial association respectively; that service tax Iis
discharged on 60% under service category of ‘renting of immovable property’
as receipt by receipt; that remaining receipt is their liability.

o As per GID Act, the appellant, the appellant has been established for
securing and assisting in the rapid and orderly establishment and
organization industrial area/estates in State of Gujarat; that being a
Government authority, service tax shall not be leviable w.e.f 01.07.2012 in
pursuant to entry No.39 of Mega- ption notification 25/2012-ST dated

20.06.2012. 2 @ gy
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o As per condition as stated in GIDC Water supply Regulations, 1991, they
procures water from the corporation and supplies to the consumers; that
charges shall be calculated as per rate fixed by the corporation. The activity
is purely supply of water and water purely being goods, service tax shall not
be levied.

o They relied on case laws in support of their argument that they qualifies as a
government authority and perform various functions entrusted to a
municipality under Articles 243W of the Constitution and Schedule XII of
Constitution.

4, Personal hearing in all the three appeals was held on 21.05.2019. Shri
Devang Gajjar, Chartered Accountant appeared for the same and reiterated the
grounds of appeal. He further submitted that the Commissioner of Central Excise,
Rajkot and Commissioner (Appeals), Rajkot has decided the instant issues in their

favour.

5. I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum as well as at the time of personal hearing.

The issue to be decided against each impugned order is as under.

S No | Impugned order No. & Date | Issues involved

1 01/AC/ST/Meh/18-19 dated | carried out “infrastructural and support
26.12.2018 services” required for ‘water charges’

2 02/AC/ST/Meh/18- 19 dated | Miscellaneous income received towards
27.12.2018 ‘sub-letting fee, sub-division charges,

amalgamation fee, collateral fee’ in
relation to renting of immovable property
3 03/AC/ST/Meh/18-19 dated | Amount collected as Infrastructure
28.12.2018 Upgradation Fund wunder renting of
immovable property service.

6. As regards (1) above, the adjudicating authority has noted that the appellant
had collected “water charges” from business entities, operating their business
activity from the plots allotted to them in the GIDC area for supply of water and
such activity is falling under service category of “support services of business or
commerce” as defined under Section 65(104 c) of FA and liable to service tax under
Section 65(105)(zzzq) of FA upto 01.07.2012 and thereafter under Section 65B(49)
of FA. The adjudicating authority has further noted that since the appellant is not
falling under definition of ‘Government authority’ or ‘local authority’, exemption

under notification No.25/2012-ST is also not available to them.

6.1 I observe that the appellant supplies water as per GIDC Water Supply
Regulation Act, 1991; as per the conditions stipulates in the act, the appellant shall
procure water from the Corporation and supply the water to the consumers i.e
Industrial units in GIDC area at the rate fixed by the corporation. In other words,
they collect water charges for providing water which is an essential commodity and
on which the Government/eogpa@ramon recovers various types of charges.
Obviously, the charges co ected-BV th@g pellant are not earned by way of any kind
service rendered but sal fﬁ;:g oce;a‘gs f“e’ssentlal commodity as water is exempted
vide entry No.53 of Sche @““e 1“61?9}/15{ 2006 as “goods”. Therefore, the activity
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of supply of water cannot be considered as service and not liable for service tax as
contended by the adjudicating authority. Even otherwise, from 01.07.2012, service
rendered by ‘Government authority or local authority’ by way of any activity in
relation to any function entrusted to a Municipality under article 243W of
Constitution is exempted from service as per notification No.25/2012-ST dated
20.06.2012. It is a fact that the appellant is a Corporation set by an Act of State
Legislature of Government of Gujarat and the Government of Gujarat has full
control. In the circumstances, there cannot be any doubt that the appellant is a
Statement Government as per definition under Rule 65B (26A) of FA and clause 2
(s) of notification No.25/2012-ST. Further, I find that the same issue was decided
by the Commissioner of CGST & Central Excise, Ahmedabad South, vide order
No.AHM-EXCUS-001-COM-011-18-19 dated 28.09.2018, by holding not to recover
any service tax on such water charges from GIDC, Rajkot and GIDC, Ahmedabad.
The said orders were finally accepted by the department. In view of above, I do not

find any merit in the impugned order and I set aside the demand, interest and

penalties.

7. Now, I take the issued involved in the impugned order mentioned at (2) and
(3) above. As regards the impugned order mentioned at (2), 1 observé that the
demand in question was raised and confirmed by the adjudicating authority on the
grounds that the appellant had received additional consideration under various
fee/charges such as sub-letting fee sub-division charges, amalgamation fees,
collateral fee etc as ‘miscellaneous receipts’ in relation to their main service viz.
‘renting of immovable property service’ which is taxable. In respect of (3), I
observe that the adjudicating authority has confirmed the demand on the grounds
that the appellant had received/collected amount under the head of ‘Infrastructure
Up-gradation Fund (IUF) which is taxable under ‘Renting of Immovable Property’
service upto 01.07.2012 and thereafter it is not falling under negative list and also

"no exemption from payment of service tax is extended to them vide any

notification.

7.1 I observe that being an accepted fact by the department that the appellant is
a ‘Government Authority or Local Authority’ as discussed in above para, the
appellant is eligible for exemption for payment of service tax in any case from
01.07.2012 as per exemption notification No. 25/2012-ST dated 20.06.2012. This
fact was accepted by the department by accepting order dated 29.08.2018 of
jurisdictional Commissioner of CGST, Ahmedabad South supra.

7.2 Further, T find that in a similar matter, an appeal filed by the department,
involving period of October 2011 to September 2012, against M/s Maharasahtra
Industrial Development Corporation [2018 (9) G.S.T.L. 372 (Bom.)] has been
dismissed by the Hon'ble High Court of Bombay. The relevant paras are as under:

11.The Apex Court categorical, W&iéﬁ?{%; unctions and powers of MIDC indicate
that the said Corporation is of the Government. In the case of
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Managing Director, Haryana State Industrial Development Corporation, the Apex
Court was considering the role played by Haryana State Industrial Development
Corporation. The Apex Court held that the said Corporation discharges sovereign
functions. The Apex Court also held that considering the objects and purport for
which the said Corporation of Haryana has been constituted, the function discharged
by the Corporation must be held as Governmental function.

12.We have already referred to Section 14 of the MID Act which provides that the
function of the MIDC is not only to develop industrial areas but to establish and
manage Industrial estates. The role of MIDC is not limited only to establishing
industrial estates and allotting the plots or buildings or factory sheds to industrial
undertakings. The function and obligation of the MIDC is also to manage and
maintain the said industrial estates as provided in Section 14. Therefore, it is the
statutory obligation of the MIDC to provide amenities as defined in clause (a) of
Section 2 of the MID Act to the industrial estates established by it. Thus, it is the
statutory obligation of MIDC to provide and maintain amenities in its Industrial
estates such as roads, water supply, street lighting, drainage, etc. Thus, we find that
the activities for which the demand was made are part of the statutory functions of
the MIDC under MID Act. As stated earlier, the demand is in respect of service
charges collected from plot holders for providing them various facilities including
maintenance, management and repairs. As provided in the circular dated 18th
December, 2006, for providing amenities to the plot holders, the service fees or
service charges collected by MIDC are obviously in the nature of compulsory levy
which is used by MIDC in discharging statutory obligations under Section 14. We find
that even in the Order-in-Original, there is no finding of fact recorded that the
service rendered for which Service Tax was sought to be levied was not in the nature
of statutory obligation.

13.Therefore, we find no error in the view taken by the Appellate Tribunal. No

substantial question of law arises.,”
Since the appellant provides amenities or carries out maintenance and up-gradation
of existing infrastructure as per GID Act, 1962, the decision of Hon’ble High Court
supra is squarely applicable to the instant case also. In view of above and by
applying the ratio of the decision above, I do not find any merit in confirmation of
service tax liability in respect of consideration under various fees and Infrastructure
Up-gradation Fund pertaining to the period in question. Therefore, I set aside the
both impugned orders. Therefore, the demand of service tax, interest and penalties

imposed are not sustainable.

8. In view of above discussion, I allow all the three appeals and set aside the
impugned orders. The appeals stand disposed of in above terms.
3Jﬁ\§*\‘”’“£m_
JHI YD)
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Date : .07.2019

Attested

v l/\ %
(Mozha\n/an QH/)
Superintendent (Appeal),
Central Tax,Ahmedabad.

BY R.P.A.D

To

M/s Gujarat Industrial Development Corporation,
H/3, GIDC Estate, B/H FCI Godown,
Modhera Road, Mehsana




Copy to:-
1. The Chief Commissioner, Central Tax Zone, Ahmedabad. g
2. The Principal Commissioner, Central Tax, Gandhinagar.
3. The Asstt. Commissioner, (Systems), CGST, Hq., Gandhinagar
4. The Assistant Commissioner, Mehsana Division.
5. Guard file.
5. P.Afile.
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